Republic of Namibia
Annotated Statutes

REGULATIONS

REGULATIONS MADE IN TERMS OF

Namibia Financial Institutions Supervisory
Authority Act 3 of 2001

section 35 read with section 24

Appeal Regulations

Government Notice 160 of 2006
(GG 3705)
came into force on date of publication: 22 September 2006

The Government Notice which publishes these regulations notes that they were made
after consultation with the Namibia Financial Institutions Supervisory Authority.

PN R LD =

Pk ke ek \O)
NNk WD — o

ARRANGEMENT OF REGULATIONS

Definitions

Secretary to the board of appeal
Notice of appeal

Response to notice of appeal
Intervention

Notice of hearing

Informal hearing
Postponement and adjournment
Documents

Witnesses

Representation

Procedure at hearing of appeal
Board of appeal’s decision
Condonation

Keeping of records

Keeping of a register

Service of documents



Republic of Namibia 2 Annotated Statutes

REGULATIONS
Namibia Financial Institutions Supervisory Authority Act 3 of 2001

Appeal Regulations

Form A - Notice of Appeal
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Form C - Leave to Intervene

Form D - Notice of Hearing

Definitions

1. In these regulations, unless the context otherwise indicates, a word or expression
defined in the Act has the same meaning, and -

“appeal” means an appeal made in terms of section 24(1) of the Act;
“appellant” means a person who makes an appeal;

“chairperson” means the chairperson of the board of appeal referred to in section 19(a) of the
Act;

“document” includes a sound recording, videotape, film, photograph, chart, graph, map, plan,
survey, book and information recorded or stored by means of any device;

“Ministry” means the Ministry responsible for the administration of finance;
“party” means -

(a)  the appellant;

(b)  the respondent; or

(c)  any other person who is or who becomes a party to an appeal;
“respondent” means the chief executive officer;

“secretary” in relation to the board of appeal, means the person designated or appointed as such
in terms of regulation 2;

“the Act” means the Namibia Financial Institutions Supervisory Authority Act, 2001 (Act No. 3
of 2001).

Secretary to the board of appeal
2. (1)  The Minister must -
(a) after consultation with the board of appeal; and
(b)  on terms and conditions as the Minister may determine,

designate a staff member of the Ministry or appoint any person as a secretary to perform the
administrative functions relating to the board of appeal.
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(2) The Permanent Secretary must make staff members of the Ministry available to
assist the secretary in performing the administrative functions referred to in subregulation (1).

(3) The secretary must perform the administrative functions relating to the board of
appeal at such times and places as the chairperson may determine.

Notice of appeal

3. (1) A person who wishes to appeal against a decision contemplated in section
24(1) of the Act must, within 14 days of receipt of notification of the decision, commence the
appeal by filing a notice of appeal with the secretary.

(2)  The notice of appeal contemplated in subregulation (1) must -

(a)  bein the form substantially corresponding with Form A;

(b) include a concise statement of points on which the appellant wishes to rely on; and

(¢)  beaccompanied by a fee of N$1000.

(3) The secretary must within five days of receipt of the notice of appeal -

(a) acknowledge receipt of the notice of appeal and issue an acknowledgement of
receipt in a form determined by the chairperson; and

(b)  deliver to the appellant a copy of the acknowledgement referred to in paragraph

(a).

(4)  After delivering the acknowledgement of receipt the secretary must immediately
forward a copy of the acknowledgement together with the notice of appeal to the chairperson.

(5)  On receipt of the notice of appeal and the acknowledgement, the chairperson must
sign the notice of appeal.

(6) After the chairperson has signed the notice of appeal, the secretary must
immediately deliver the notice of appeal to -

(a) the appellant;
(b)  the respondent; and
(c)  any other party to the appeal.

(7) A notice of appeal and all other documents relating to the appeal must be prepared
in English.

(8)  An appeal does not suspend the operation of the decision appealed against, but a
party may apply to the board of appeal to suspend the operation of the decision pending the
finalisation of the appeal.

(9)  An application contemplated in subregulation (8) must be made in writing and be
filed with the secretary.
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(10) On receipt of an application made in terms of subregulation (9) the secretary must
immediately forward the application to the chairperson who must call a meeting of the board of
appeal and the board of appeal must determine the application.

(11) The secretary must deliver to all the parties the decision made in terms of
subregulation (10).

Response to notice of appeal

4. (1) On receipt of the notice of appeal in terms of regulation 3(6) the respondent
must, in accordance with subregulation (2) or (3), respond to the notice of appeal.

(2) If the respondent admits all the allegations contained in the notice of appeal the
respondent must, within seven days of receiving the notice of appeal, file with the secretary a
notice stating that the respondent admits all the allegations contained in the notice of appeal.

(3) If the respondent denies any allegation contained in the notice of appeal the
respondent must, within seven days of receiving the notice of appeal, file with the secretary a
notice of the respondent’s intention to oppose the appeal in the form substantially corresponding
with Form B.

(4) The secretary must forward to the chairperson any response received in terms of
subregulation (2) or (3).

(5) If the respondent has -
(a) responded in accordance with subregulation (2), the chairperson must call for a
meeting of the board of appeal and the board of appeal may make a decision in

terms of section 24(6) or (9) of the Act;

(b) responded in accordance with subregulation (3), the chairperson must proceed in
terms of regulation 6; or

(c) failed to respond within the time stated in subregulation (2) or (3), the chairperson
must, unless the respondent has applied for condonation in terms of regulation 14,

call for a meeting of the board of appeal, and the board of appeal must, make a
decision in terms of section 24(6) or (9) of the Act.

[The comma after the phrase “the board of appeal must” in paragraph (c) is superfluous.]

(6) The secretary must deliver to all the parties any notice received in terms of
subregulation (2) or (3) or any decision made in terms of subregulation (5).

Intervention

5. (1) The board of appeal may at any time before the date of the hearing of an
appeal -

(a) atits initiative; or

(b)  on application by any person in accordance with subregulation (2),
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allow any person who has an interest in the subject matter of the appeal to intervene as a party
to the appeal.

(2)  An application referred to in subregulation (1)(b) must -
(a) be made in the form substantially corresponding with Form C; and
(b)  be filed with the secretary.

(3)  On receipt of the application in terms of subregulation (2), the secretary must
immediately forward the application to the chairperson.

(4)  On receipt of the application in terms of subregulation (3), the chairperson must
call a meeting of the board of appeal and the board of appeal must determine the application.

(5) The secretary must deliver to all the parties the decision made in terms of
subregulation (1)(a) or (4).

Notice of hearing

6. (1)  The chairperson must, in terms of section 24(2) of the Act, determine the
date, place and time of the hearing of an appeal.

(2)  After the chairperson has determined the date, and time and place of a hearing of
an appeal the secretary must deliver to all the parties a notice of hearing in the form
substantially corresponding with Form D.

Informal hearing

7. (1) At any time after the date of filing of the notice of appeal, but before the date
of the hearing of an appeal, the chairperson may -

(a)  at the chairperson’s initiative; or
(b)  on application by one of the parties,
call for an informal hearing for the purposes of -
(i)  obtaining admission of facts and limiting issues in dispute;
(il) obtaining agreement on the introduction of documents; or
(il))  dealing with any other matters which may assist in the determination of the appeal.

(2)  An application referred to in subregulation (1)(b) must be in writing and be filed
with the secretary.

(3) The secretary must forward to the chairperson the application received in terms of
subregulation (2), and the chairperson must call for an informal hearing.

(4) The secretary must deliver to all the parties a notice of an informal hearing in the
form substantially corresponding with Form E.
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Postponement and adjournment

8. (1)  The chairperson may, if the chairperson considers that it is necessary to do
SO -

(a) during the hearing, adjourn the hearing on such terms as the chairperson may

consider necessary; or
(b)  postpone a hearing at any time before the date of hearing, if one of the parties or
both parties apply for a postponement 10 days before the date of hearing.

(2)  An application referred to in subregulation (1)(b) must -

(a)  Dbe in writing;

(b) state the reason for the postponement; and

(c)  Dbe filed with the secretary.

(3)  The secretary must forward to the chairperson the application received in terms of
subregulation (2).

(4)  On receipt of an application in terms of subregulation (3) the chairperson may -

(a)  grant a postponement on such terms as the chairperson may consider necessary; or

(b) refuse an application.

(5) The secretary must deliver to all the parties the decision made in terms of
subregulation (4).
Documents

9. (1) A party who wishes to make use of a document at the hearing of an appeal
must, 15 days before the date of the hearing -

(a) file with the secretary a notice of intention to make use of the document; and

(b)  deliver the notice referred to in paragraph (a) to all the other parties.

(2)  The notice referred to in subregulation (1) must -

(a) bein writing; and

(b) give a description of the document.

(3) A party that receives a notice in terms of subregulation (1) may request a copy of

the document and the party to whom the request is made must give the requesting party a copy
of the document requested within five days of the request being made.

4)

A party requesting a copy of the document in terms of subregulation (3) must pay

the costs associated with the production of the document.
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(5) A party that requires the production of a document which is in possession of a
person who is not a party to the appeal may in accordance with subsection (6) request the
chairperson to call for the production of the document.

(6) The request referred to in subregulation (5) must be made in writing and be filed
with the secretary.

(7) On receipt of a request in terms of subregulation (6), the secretary must
immediately forward it to the chairperson who must in accordance with section 3 of the
Commissions Act, 1947 (Act No. 8 of 1947) call for the production of the document.

Witnesses

10. (1) A party who wishes to have a witness summoned or who wishes to call a
witness to give evidence at the hearing must, 15 days before the date of the hearing, file with the
secretary a notice -

(a)  stating the names of the witnesses to be summoned or called; and

(b)  briefly indicating the areas in respect of which the witnesses are to be called or
summoned.

(2) The secretary must forward to the chairperson the notice received in terms of
subregulation (1), and the chairperson must, where the witness is to be summoned, in
accordance with section 3 of the Commissions Act, 1947 (Act No.8 of 1947), summon the
witness.

Representation

11. At the hearing of an appeal any party to the appeal may be represented by any
person or legal practitioner contemplated in section 24(5) of the Act.

Procedure at hearing of appeal

12. (1) Except where the chairperson otherwise directs, the following procedures
must be followed at the hearing of an appeal:

(a) the appeal must be heard in public;

(b) the appellant must first present the appellant’s case followed by the respondent;

(c) the parties may only present evidence relevant to the appeal,

(d) the parties may cross-examine or re-examine witnesses; and

(e)  aparty may rebut any evidence or argument presented by the other party.

(2) If a party and the representative of the party contemplated in regulation 11, fails to
appear at the hearing, after having been given notice of the date of hearing, the board of appeal
may -

(a) in the case of the respondent and the respondent’s representative, hear the appeal
and make any decision in terms of section 24(6) or (9) of the Act; or
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(b) in the case of the appellant and the appellant’s representative, dismiss the appeal.

(3) The chairperson must ensure that there is no unreasonable delay in the hearing and
the determination of an appeal.

Board of appeal’s decision

13. (1) After hearing an appeal in terms of regulation 12, the board of appeal must
make a decision in terms of section 24(6) or (9) of the Act.

(2) The decision of the board of appeal must be given as soon as practicable after the
hearing.

(3) The decision of the board of appeal must -
(a)  be in writing;
(b)  be signed by the Chairperson of the board of appeal.

(4) The secretary must deliver to all the parties and the Minister a copy of the decision
contemplated in subregulation (1).

Condonation

14. (1) Any party may, in accordance with subregulation (2), apply for condonation
for non-compliance with time limits set in terms of these regulations.

(2)  The application for condonation must -

(a) bein writing;

(b) state the reasons why condonation must be granted; and
(c)  Dbe filed with the secretary.

(3)  The secretary must forward to the chairperson the application received in terms of
subregulation (1).

(4)  On receipt of an application in terms of subregulation (3), the chairperson may if
the chairperson considers that it is reasonable to do so -

(a) condone any non-compliance with a time period; or

(b) extend any period prescribed under these regulations, whether before or after the
expiry of that period.

(5) The secretary must deliver to all the parties the decision made in terms of
subregulation (4).

Keeping of records

15.  The chairperson must keep or cause to be kept a record of the proceedings of -
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an informal hearing held in terms of regulation 7; and

a formal hearing held in terms of regulation 12.

Keeping of a register

16.

(1) The chairperson must cause to be kept a register of appeals in the form

determined by the chairperson.

)

The register of appeals contemplated in subregulation (1) must contain the

following particulars:

(a)
(b)
(©)
(d)
()
®
(2

the number allocated to the appeal;

the names of the parties;

the decision appealed against;

the date and place of hearing of the appeal;

the decision of the board of appeal,;

any subsequent proceedings in connection with the appeal; and

any other matter which the chairperson may determine.

Service of documents

17.

(1) A notice, order or other document required to be served on or delivered to

any person in terms of these regulations must be served or delivered by the secretary or any
person designated by the chairperson and authorised by the Minister.

2)

A notice, order or other document required to be served on or delivered to any

person in terms of these regulations may be served -

(a)
(b)
(©

(d)

(e)

)

by delivering it personally to the person or the person’s duly authorised agent;
where a postal address is given, by sending it by registered post to that address;

where a facsimile number has been given, by transmitting it by facsimile to that
address;

by delivering it at the person’s place of residence or place of employment or place
of business to a person apparently 16 years of age or older and apparently residing
or employed there; or

in the case of a juristic person, at its local office or principal place of business to a
director, secretary or any other person responsible for the management of the

juristic person.

Service may be proved -
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(a) 1in any case, by an acknowledgment of service signed by the person to be served;
(b) by a written statement of the person who made the service; or

(c) service by registered post may be proved by a signed post-office return receipt
showing that the letter was delivered.

FORMS
To view content without printing, scroll down.

To print at full scale (A4), double-click the icon below.

[ FoF |
>

GN 160/2006 Forms
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FORM A
NOTICE OF APPEAL

Interms of section 24 of the Namibia Financial Institutions Supervisory
Avnthority Act, 2001{Act No. 3 of 2001)

{Regulation 3)
Thus form must be delivered fo the Secrelary of the Boand of Appeal af -
The Ministry of Finanoe, Fisks Building, or be sent by negistenad mail o the Secretary
of the Board of Appeal, Ministry of Financs, Fiskus Bullding, Privalse Bag 13293,
Windhoek: or
An addne ss nofifted to that party by the chatrperson of the Board of Appeal.

1 Natne of appellant:

2. Present address:
You must notify the board in writing of any change in your mailing address
while your appeal is pending.

Postal address: Physical Address:

3 Telephone numbers (include area code) and E-mail address, (if any):
You mupst notify the board in writing of any change in your telephone
nomber{s) or e-mail addr ess while the appeal is pending,
Home: [ ) Worle [ ) Fax [ 3 Other ([ )

E-tnail;

4. Natne and address of the person that tools the action or made the decision you are
appealing against.

Narne;

Address:

5. The date vou received the decision or action (if any) (day, month, year):
(Aftach a copy)

a. Explain briefly why vou thinkcthe person was wrong in taling this action ormaking
this decision.
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7 What acticn wiould you like the board to take in this case (i.e., what remedy are
viou asking for)?

8. Do you wash to designate an individual torepresent youin this proceeding before
the board?

[] Yes (Comypalete the informmion below and sign) [ ] Mo

DESIGN ATION:

Thereby designate toserve as my
representative during the course of this appeal.

Representative’s address:

AAdress:

Fepresentative’s telephone numbers [includs ansa codes) and e-tnail address:
Cffice:

Fax:

Cther:

E-tnail address (if anyy:

SIGN BELOW TO MAKE YOUR DESIGN ATION OF
REPRESENTATIVE EFFECTIVE

App ellant’s signatore Date

9. Address for service of documments:

I certify that all of the statements made in this form and any attachments are true,
complete,and correct to the hest of my knowledge and helief.

Signature of appellant or representative Date
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FORM B
NOTICE OF INTENTION TO OPPOSE AN APPEAL
Made in terms of section 24 of the Namihia Financial Institutions Supervisory
Aunthority Act, 2001{Act No. 3 of 2001)
{Regnlation 43))

Thus form must be delivered fo the Secretary of the Boand of Appeal af -

The Ministry of Finanos, Fisks Building, or be sent by negistenad mail o the Secrefary
of the Board of Appeal, Ministry of Financs, Fiskus Bullding, Privale Bag 13293,
Windhoek: or

An addng ss notifted to that party by the chatrperson of the Board of Appeal.

In the matter between Appellant
and
Respondent
TAKE NOTICE that the respondent intends to oppose the above mentioned appeal.

TAKE FURTHER NOTICE that the respondent the respondent relies on the following
points for its case;

1.
2.
3.

Datedat. o this g @yl

Address for serdce of documents.
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FORM C
LEAVE TO INTERVENE
In an appeal made in terms of section 24 of the Namibia Financial Institnti ons
Supervisory Avthority Act, 2001{Act No. 3 of 2001)
{Regulation 5(1)(b))

Fleaw deliver fus form to the Sscretary of the Board of Appeal af -

The Ministry of Finance, Fiskus Building, or be sent by megishened mail fo e Seonetary
of g Board of Appeal, Ministry of Finanos, Fiskus Bullding, Privats Bag 13295,
Wirdhosk: or

An address notified to the party by the chatrperson of the Board of Appeal.

Part I - GENERAL INFORMATION ABOUT THE APPLICANT ({Intervener)

Crganisati on name:

Maling address:

Telephone:

Facsimile:

Email Address:

To be represented by the following:

Representative:

Mame:
Marne of organisation (if any):
Title:

Tel Mo:

Fax No:

Ernail Address (if any):

Part II - SUBMISSION OF LEAVE TO INTERVENE IN APPEAL NO:
The subtnission shall include a statement as to why the applicant may be directly or
indirectly affected b the determination of the board of appeal and the position of the

applicant has with respect to the complanant and respondent.

Copies of rel evant documents submitted in support of this application should be listed.
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A Reasons for application for leave to intervene
1.
2.
3

B List of documents to be filed at the heating

EATEE SR

C Mature of Participation

Describe the nature of participation at the hearing sought (For example: oral representation,
wiitten representations, crogs-examination of witness etc.)

Part III - DECLARATION

The undersigned, person applying for leave to intervene or his or her duly authonzed
representafive in respect of Appeal Mo hereby declares that the infortnation
contained in and submitted in support of this leave to intervene is to the best of the
applicant’s knowledge, complete and accurate.

Signed by or on behalf of the Applicant (Intervener):

Signature
Mame:
Title:
Dated at thi= day of

Part IV - BOARD OF APPEAL’S DECISION

The application for leave is
Granted/Not Granted

Chairperson of the Board of Appeal
By order of the Board of Appeal

Dated at thi= day of
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FORM D
NOTICE OF HEARING
Of an appeal made in terms of section 24 of the Namibia Financial Institutions
Supervisory Avthority Act, 2001{Act No. 3 of 2001)
{Regnlation 6(2))
In the matter behween Appellant
and
Fespondent

TAKE NOTICE that the board of appeal will hear the abovernentioned appeal on
the.........dayof ..., & .. orassoo;nthereafter as the appea maybe heard.

Datedat......ooooovvnnthisndayof

By order of the Board of Appeal
Chairperson of the Board of Appeal
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FORM E
NOTICE TOATTEND AN INFORMAL HEARING
For the purposes of an app eal made in terms of section 24(1) of the Namihia
Financial Institntions Supervisory Anthority Act, 2001{Act No. 3 of 2001)
{Regnlation 7id))
[n the matter between Sppellant

and

Fespondent

Fiou are hereby given notice to attend a hearing to be held before the board of appeal on

the.........odayaf .8 tO conEider -

(&

]

Datedat ..o this Ay ol

By order of the Board of Appeal
Chairperson of the Board of Appeal



